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ENVIRONMENTAL  PROTECTION 

AGENCY 

[40  CFR  Part  774] 

[OTS-48001;  FRL  1294-8] 

Data  Reimbursement  Under  Sections  4 
and  5  of  the  Toxic  Substances  Control 
Act 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Advance  Notice  of  Proposed 
Rulemaking. 

summary;  EPA  is  planning  to  develop  a 
rule  under  subsections  4(c)(3),  4(c)(4), 
and  5(h)  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  §  2603, 
2604.  Those  provisions  authorize  the 
Administrator  of  EPA  to  grant  an 
exemption  to  any  person  subject  to  a 
testing  requirement  under  section  4(a)  or 
a  data  submission  requirement  under 
section  5(b)(2)  if  further  testing  would  be 
duplicative  of  data  that  have  been 
submitted  or  are  being  developed  on  an 
equivalent  chemical.  If  the 
Administrator  grants  such  an 
exemption,  he  is  required  to  order  the 
person  granted  the  exemption  to  provide 
fair  and  equitable  reimbursement  to  the 
person  who  conducted  the  testing  in  an 
amount  determined  under  rules  of  the 
Administrator  unless  the  parties 
involved  agree  on  the  amount  and 
method  of  reimbursement.  This  notice 
addresses  the  substantive  and 
procedural  issues  pertaining  to  the 
reimbursement  process  that  are 
expected  to  arise  in  the  course  of  the 
rulemaking. 

DATE:  Comments  on  the  issues  discussed 
below  or  any  other  issues  regarding  this 
rulemaking  must  be  submitted  on  or 
before  November  19, 1979,  in  order  to 
ensure  their  consideration  in  the 
development  of  the  proposed  rule. 
ADDRESS:  Written  views  and  comments 
should  bear  the  document  control 
number  OTS-48001  and  should  be 
addressed  to  the  Document  Control 
Officer,  Office  of  Toxic  Substances  (TS- 
793),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 

Washington,  D.C.  20460  or  submitted  to 
the  same  official  in  Room  447,  East 
Tower  at  the  above  address,  Monday 
through  Friday,  8:30  A.M.  to  4:00  P.M. 
The  rulemaking  record  for  this  docket  is 
available  for  inspection  in  the  room 
mentioned  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Industry  Assistant  Office,  Office  of 
Toxic  Substances  (TS-799),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
Telephone  (toll-free)  800-424-9065  or  in 
Washington  554-1404. 


SUPPLEMENTARY  INFORMATION:  Part  1  of 
this  notice  summarizes  the  provisions  of 
TSCA  dealing  with  data  reimbursement. 
Part  II  discusses  EPA’s  objectives  and 
the  purpose  of  this  notice,  and  Part  III 
discusses  the  role  of  industry  and  the 
public  in  the  development  of  this  rule. 

Part  IV  discusses  the  major  issues  EPA 
has  identified  thus  far,  and  Part  V 
itemizes  the  main  questions  on  which 
EPA  requests  the  public  to  comment. 

I.  Summary  of  TSCA  Sections  Dealing 
With  Reimbursement 

A.  Section  4 

TSCA  section  4(b)  requires 
manufacturers  and/or  processors  of 
chemical  substances  and  mixtures  to 
conduct  tests  and  submit  the  resulting 
data  to  EPA  if  such  substances  or 
mixtures  are  subject  to  testing  rules 
promulgated  under  TSCA  section  4(a). 
Testing  requirements  pertaining  to  a 
particular  chemical  generally  remain 
effective  for  five  years  following 
submission  of  the  first  data  developed 
pursuant  to  the  rule  unless  the 
Administrator  repeals  the  testing  rule 
prior  to  such  date.  If  the  testing  rule 
applies  to  a  category  of  chemical 
substances,  the  expiration  date  for  a 
particular  chemical  in  a  category  is 
governed  by  the  first  submission  of  data 
for  that  chemical  and  not  by  the  first 
data  submission  for  the  category  of 
chemicals. 

Any  person  subject  to  a  testing  rule 
may  request  an  exemption  under  TSCA 
section  4(c).  The  Administrator  must 
approve  an  application  for  exemption  if 
he  determines  that  the  chemical  to 
which  the  application  pertains  is 
equivalent  to  one  for  which  data  have 
been  or  are  being  developed  pursuant  to 
the  same  testing  rule,  and  that 
submission  of  data  by  the  applicant 
would  be  duplicative.  If  he  later 
discovers  that  persons  thought  to  be 
developing  the  required  data  have  not 
complied  with  the  rule,  the 
Administrator  must  revoke  the 
exemption  after  providing  written  notice 
and  opportunity  for  hearing  to  the 
person  who  holds  the  exemption. 

Persons  receiving  exemptions  must 
reimburse  those  who  actually  did  or 
who  are  doing  the  required  testing  for  a 
portion  of  the  costs  incurred  in 
complying  with  the  rule.  This  obligation 
exists  for  any  person  who  obtains  an 
exemption  before  the  end  of  the 
reimbursement  period.  This  period  is 
defined  as  beginning  when  data  are  first 
submitted  and  ending  after  five  years  or 
at  the  expiratipn  of  a  period  of  time 
equal  to  the  time  necessary  to  develop 
the  data,  whichever  is  longer.  The  rule 


expires  at  the  end  of  the  reimbursement 
period. 

If  the  persons  submitting  the  test  data 
and  those  granted  exemptions  based  on 
that  data  cannot  agree  on  the  amount 
and  method  of  reimbursement,  EPA 
must  order  the  person  granted  the 
exemption  to  provide  fair  and  equitable 
reimbursement.  Reimbursement  is  to  be 
decided  on  the  basis  of  rules  developed 
by  the  Administrator  in  consultation 
with  the  Justice  Department  and  the 
Federal  Trade  Commission.  Relevant 
factors  to  be  taken  into  account  are  the 
competitive  position  and  the  market 
share  of  the  persons  providing  and 
receiving  reimbursement.  The 
Administrator's  final  order  is 
reviewable  in  Federal  district  court. 

B.  Section  5 

Under  TSCA  section  5(a)(1)(A), 
manufacturers  and  importers  must 
notify  EPA  before  they  manufacture  or 
import  a  new  chemical  substance  for  a 
commercial  purpose.  Under  section 
5(a)(1)(B)  manufacturers,  importers,  and 
processors  must  notify  EPA  before  they 
manufacture,  import,  or  process  an 
existing  chemical  substance  for  a 
significant  new  use,  if  the  chemical  is 
covered  by  an  EPA  rule  adopted  under 
section  5(a)(2).  Persons  subject  to  these 
notification  requirements  must  submit 
all  test  data  in  their  possession  or 
control  related  to  the  chemical 
substance  under  section  5(d)(1)(B),  and  a 
description  of  other  data  concerning  the 
chemical  under  section  5(d)(1)(C). 

If  the  chemical  is  on  the  "risk  list”  of 
chemicals  compiled  under  section 
5(b)(4)  of  the  Act,  under  section  5(b)(2) 
they  also  must  submit  data  which  show 
that  the  chemical  substance  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  Under 
section  5(b)(1)  they  must  also  submit 
any  data  required  to  be  submitted  by  a 
section  4  testing  rule. 

Section  5(h)  governs  the  availablility 
of  reimbursement  for  data  submitted 
under  section  5.  However,  it  applies 
only  to  a  narrow  category  of  data  that 
may  be  submitted,  and  is  not  a 
comprehensive  reimbursement  scheme 
for  all  data  submitted  to  EPA  under 
section  5.  Section  5(h)  provides 
reimbursement  only  for  data  submitted 
under  section  5(b)(2),  and  therefore 
applies  only  to  persons  giving  notice  for 
a  chemical  on  the  section  5(b)(4)  list  of 
chemicals  which  may  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Since  no  chemicals 
have  been  listed  under  section  5(b)(4), 
there  is  no  requirement  to  submit  data 
under  section  5(b)(2)  at  the  present  time. 
If,  under  section  5(b)(1),  a  person 
submits  data  required  by  a  section  4 
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testing  rule,  reimbursement  would  be 
available  under  section  4(c). 

The  reimbursement  scheme  under 
section  5(h)  is  identical  to  that  in  section 
4(c),  except  that  the  reimbursement 
period  is  calculated  differently.  Because 
of  the  similarity  of  the  provisions  of 
section  4(c)  and  5(h),  this  will  be  the 
only  rulemaking  for  reimbursement 
under  TSCA.  However,  if  any  changes  in 
the  reimbursement  rule  prove  to  be 
necessary  when  section  5(b)(4)  is 
implemented,  appropriate  modifications 
will  be  proposed  at  that  time. 

C.  Summary  of  Requirements 

In  implementing  the  reimbursement 
provisions  of  sections  4  and  5,  EPA  is 
required  to: 

1.  Issue  rules  for  the  determination  of 
fair  and  equitable  reimbursement  to 
persons  who  incurred  or  are  incurring 
costs  in  complying  with  a  testing 
requirement  or  in  developing  data  to 
submit  with  certain  premanufacturing 
notices. 

2.  Determine  the  amount  of  time  that 
was  necessary  to  develop  the  test  data 
and.  if  such  period  was  longer  than  five 
years,  to  establish  a  reimbursement 
period  equal  to  that  longer  period. 

3.  Issue  orders  (in  accordance  with  the 
rules  on  determination  of 
reimbursement)  directing  persons 
granted  exemptions  from  section  4  or 
5(b)(2)  data  submission  requirements  to 
reimburse  persons  who  incurred  costs  in 
complying  with  such  requirements  if  the 
concerned  parties  cannot  agree  among 
themselves  on  the  amount  and  method 
of  compensation. 

This  notice  addresses  only  the  first 
and  third  requirenlents.  In  some  cases, 
the  issues  raised  here  will  relate  to  other 
section  4  requirements  and  provisions 
such  as  those  pertaining  to  exemptions 
from  the  test  rule.  The  relationship 
between  the  reimbursement  provisions 
and  the  rest  of  section  4  will  be 
discussed  when  EPA  proposes  test  rules 
under  section  4(a)  and  establishes 
exemption  policies  and  procedures 
under  section  4(c). 

II.  Objectives 

EPA  has  several  objectives  in  the  area 
of  reimbursement  policy.  The  first,  to 
provide  fair  and  equitable 
reimbursement  to  firms  for  testing 
performed  in  compliance  with  section  4 
of  TSCA  by  those  firms  exempted  from 
testing,  is  specifically  required  by  the 
statute.  In  addition,  EPA  wishes  to 
minimize  the  transaction  costs  of  the 
reimbursement  process  for  both  the 
industry  and  EPA.,  To  this  end,  EPA  will 
seek  to  encourage  negotiated 
settlements  and,  when  negotiations 
between  the  parties  fail,  to  keep  the 


administrative  procedures  for  granting 
reimbursement  orders  as  simple  and 
efficient  as  possible.  Finally,  EPA  will 
attempt  to  minimize  the  adverse  impact 
of  reimbursement  rules,  procedures,  and 
orders  on  competition,  innovation, 
decisions  to  enter  markets,  the  structure 
of  the  industry,  and  small  businesses. 

III.  Role  of  Industry  and  the  Public  in 
Rule  Development 

EPA  believes  that  full  industry 
involvement  is  vital  to  the  successful 
development  of  reimbursement  rules, 
policies,  and  procedures.  This  emphasis 
reflects  the  specialized  nature  of  this 
rulemaking.  The  direct  impact  of  the 
rules  will  be  felt  primarily  by  the 
industry  since  reimbursement  concerns 
the  allocation  of  the  costs  of  testing 
within  the  business  sector.  The  firms 
who  are  affected  are  presumably  in  the 
best  position  to  suggest  a  reimbursement 
scheme  they  believe  will  work  most 
equitably  and  efficiently  for  them. 

Hence,  EPA  strongly  urges  industry  and 
all  other  interested  parties  to  submit 
specific  comments  and  suggestions  on 
all  of  the  issues  raised  in  this  notice,  as 
well  as  any  other  pertinent  concerns  not 
raised  here. 

EPA  is  particularly  interested  in 
creative  and  nontraditional  regulatory 
and  nonregulatory  approaches  to 
reimbursement.  There  may  be  ways,  for 
instance,  to  establish  or  utilize  industry 
institutions  to  facilitate  reimbursement 
negotiations,  to  resolve  some  of  the 
confidentiality  problems,  or  to  perform 
other  functions.  EPA  will  also  be 
specifically  considering  using  arbitration 
as  an  alternative  to  detailed 
reimbursement  rules  and  administrative 
procedures.  This  might  involve  referring 
disputes  to  such  organizations  as  the 
American  Arbitration  Association  under 
contract  to  EPA:  the  artibrator’s 
decision  would  be  adopted  by  the 
Administrator  unless  there  was 
evidence  of  fraud.  EPA  believes  that 
arbitration  would  be  less  expensive  and 
more  efficient  for  both  the  industry  and 
EPA.  Further,  use  of  arbitration  would 
minimize  many  of  the  potential 
problems  described  herein.  Therefore, 
commenters  should  consider  the  way 
arbitration  would  affect  their 
conclusions  on  the  various  issues. 

IV.  Issues 

A.  Nature  of  the  Reimbusement  Rule 

TSCA  directs  the  Administrator  to 
develop  rules  for  determining  fair  and 
equitable  reimbursement  that 

Consider  all  relevant  factors,  including  the 
effect  on  the  competitive  position  of  the 
person  required  to  provide  reimbursement  in 
relation  to  the  person  to  be  reimbursed  and 


the  share  of  the  market  for  such  substance  or 
mixture  of  the  person  required  to  provide 
reimbursement  in  relation  to  the  share  of 
such  market  of  the  persons  to  be 
reimbursed."  TSCA  section  4lc)(3)(A),  section 
5(h)(2)(B). 

However,  Congress  did  not  specify  how 
the  Agency  was  to  make  this 
determination.  One  of  the  principal 
reimbursement  issues  confronting  the 
Agency  relates  to  the  nature  of  the 
proposed  reimbursement  rule.  This  is  an 
important  issue  because  it  will  influence 
the  kind  of  administrative  proceedings 
EPA  adopts,  affect  agency  resources  and 
its  flexibility  in  considering  individual 
circumstances,  and  affect  the  ability  of 
the  industry  to  predict  the  amount  of 
reimbursement  that  would  be  ordered 
under  the  rule.  EPA  requests  comment 
on  the  three  alternatives  discussed 
below  and,  particularly,  on  the  degree  of 
specificity  in  the  rule  that  is  considered 
desirable  and  possible  to  achieve. 

One  approach  to  this  rule  would  be  to 
adopt  a  general  rule  which  only 
identifies  the  factors  to  be  considered 
by  the  decision-maker.  This  would  be  a 
very  general  approach  to  the  rule. 
Factors  that  necessarily  would  be 
considered  would  include  allowable 
costs,  and  the  market  share  and 
competitive  position  of  the  firm 
performing  the  test  and  the  firm(s) 
receiving  the  exemption(s).  Other 
appropriate  factors  might  also  be 
identified.  Precise  definitions  of  the 
factors  would  not  be  included,  nor 
would  there  be  any  determination  of  the 
relative  weights  to  be  applied  to  each  in 
determining  reimbursement  payments. 

The  major  advantages  of  this  type  of 
approach  are  its  flexibility  in  dealing 
with  individual  situations  and  the  ease 
of  including  difficult  to  specify  criteria 
suhh  as  competitive  position. 
Conversely,  the  flexible  nature  of  this 
approach  will  make  it  difficult  for  firms 
to  anticipate  the  amount  of 
reimbursement  that  they  might  receive, 
and  result  in  a  more  resource-intensive 
administrative  process  for  awarding 
reimbursement. 

A  second  approach  would  provide 
specific  definitions  for  the  factors  to  be 
considered,  but  would  still  leave  the 
weighing  of  those  factors  to  the 
decision-maker.  This  approach  allows 
firms  to  better  anticipate  the  outcome  of 
the  reimbursement  decision  than  under 
the  first  alternative,  but  retains  much  of 
the  flexibility  of  the  first  approach. 

A  third  approach  to  the  rule  would  be 
to  adopt  a  formula,  with  each  weight 
and  factor  specifically  defined. 
Determination  of  reimbursement  would 
then  involve  computation  of  each  factor 
and  application  of  the  formula.  A 
modification  of  this  approach  would 
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utilize  a  formula,  but  allow  a  party  to 
show  mitigating  circumstances  as  to 
why  the  formula  should  be  modified  or 
not  applied  with  respect  to  him.  This 
approach  would  still  afford 
predictability,  while  giving  some 
flexibility  to  the  Administrator  to 
consider  extenuating  circumstances 
warranting  some  deviation  of  the 
general  formula. 

As  stated  above,  the  first  approach 
would  have  the  advantage  of  greater 
flexibility  in  individual  cases.  The 
second  and  third  approaches  most  likely 
would  be  easier  to  apply  and  be  more 
predictable  than  the  first,  and  probably 
would  result  in  less  EPA  and  industry 
resources  being  spent  in  administrative 
proceedings:  More  detailed  rules  could 
encourage  direct  settlements  between 
the  parties  since  the  parties  would  be 
better  able  to  predict  the  amount  of 
money  EPA  would  award  if  they  did  not 
come  to  terms  themselves. 

At  the  same  time,  a  more  specific  rule 
may  be  very  difficult  to  develop.  Several 
years  ago,  EPA  attempted  to  develop  a 
formula  for  reasonable  compensation  for 
testing  costs  under  section  3(c)(1)(D)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  and  was  unable  to  do 
so.  Because  of  that  experience,  and 
because  of  the  impreciseness  and 
complexity  of  such  terms  as 
“competitive  position"  and  “market 
share,"  and  the  varying  factual 
situations  that  will  arise  with  respect  to 
each  chemical  or  category  of  chemicals 
for  which  testing  will  be  required,  a 
formula-like  rule  may  not  be  feasible. 
The  Agency  does  plan  to  explore  each  of 
the  three  alternatives:  however,  even  if 
it  is  determined  that  a  formula  is  the 
most  desirable  approach,  EPA  may  have 
to  adopt  a  very  general  rule  (the  first 
option)  for  the  short  term  until  expertise 
is  built  up  and  precedents  established 
which  can  form  a  basis  for  the 
development  of  a  more  specific  rule.  As 
stated  previously,  EPA  will  also  be 
evaluating  the  use  of  arbitration. 

EPA  is  aware  that  cost  sharing  for 
health  and  environmental  effects  testing 
already  occurs  in  the  chemicals 
industry.  EPA  would  like  comments  on 
how  these  cost  sharing  agreements 
currently  operate.  This  information  will 
help  the  Agency  design  a  workable 
program  and  perhaps  facilitate  firms 
reaching  private  agreements  and  avoid 
EPA  involvement. 

EPA  would  like  comment  on  the 
likelihood  that  the  parties  will  approach 
EPA  to  resolve  reimbursement  disputes, 
and  how  that  estimation  is  affected  by 
the  nature  and  specificity  of  the  rule  that 
is  promulgated,  if  it  is  probable  that  in 
most  cases  the  parties  will  come  to 
terms  themselves  concerning  the  amount 


and  method  of  payment  or  resort  to 
binding  arbitration,  then  it  would  seem 
less  desirable  to  devote  intensive 
resources  to  develop  a  complex  rule  that 
would  be  used  infrequently. 

B.  Substantive  Factors  To  Be 
Considered 

TSCA  directs  EPA  to  consider  market 
share,  competitive  position,  and  other 
relevant  factors.  Thus  far,  EPA  has 
concluded  that  the  amount  of 
reimbursement  should  be  based  on  the 
actual  data  development  costs  plus  the 
cost  of  capital  during  the  reimbursement 
period  with  the  shares  paid  and 
received  by  the  persons  obtaining  and 
providing  reimbursement  adjusted  to 
reflect  their  relative  market  share  and 
competitive  position.  EPA  is  unaware  of 
any  other  major  variable  that  should  be 
considered  since  the  purpose  of  the 
reimbursement  provisions  is  to 
distribute  the  costs  of  testing,  and  not  to 
improve  any  party’s  financial  or 
competitive  position.  Criticism  of  this 
approach  and  suggestions  for  other 
factors  that  should  be  considered  are 
welcomed.  Comments  should  also  be 
directed  to  the  issue  of  whether  the  rule 
should  state  that  the  factors  listed  for 
consideration  are  an  exclusive  list,  or 
whether  the  decision-maker  should  be 
given  the  discretion  to  consider  other 
variables. 

For  the  second  and  third  approaches 
discussed  above,  it  will  be  necessary  to 
define  market  share,  competitive 
position,  and  allowable  costs.  TSCA 
does  not  do  so,  and  the  legislative 
history  provides  little  guidance  on  how 
it  should  be  done. 

1.  Market  Share.  'The  market  share  of 
a  Arm  can  be  defined  as  the  percentage 
of  the  relevant  market  held  by  that  firm. 
However,  to  actually  calculate  market 
share  for  a  firm,  one  must  first 
determine  the  relevant  product  market 
and  the  firm’s  input  to  that  market.  For 
the  purposes  of  reimbursement,  the 
relevant  product  market  is  the  market 
for  the  substance  covered  by  the  testing 
requirement.  However,  when  testing 
rules  cover  categories  of  substances, 
and  testing  is  only  required  for 
representative  members  of  that 
category,  the  market  may  be  defined  as 
the  total  market  for  all  substances 
covered  by  that  requirement.  In  no  cases 
would  the  definition  of  the  market  be 
expanded  to  include  substitutes  not 
covered  by  the  test  rule. 

The  second  major  factor  to  consider  in 
determining  market  share  is  the  unit  of 
measure  chosen  to  determine  the  size  of 
the  market.  There  are  two  basic  units  of 
measure  which  might  be  used,  sales  and 
production,  either  of  which  can  be 
determined  in  terms  of  weight  or  value 


(dollars).  (The  use  of  weight  instead  of 
value  will  yield  different  results  when 
more  than  one  selling  price  exists  for  the 
substance,  as  might  occur  if  the 
chemical  was  produced  in  differing 
degrees  of  purity.) 

The  determination  of  which  imit  of 
measure  to  use  will  to  some  extent 
affect  the  market  share  attributable  to 
each  firm  and  therefore  the  distribution 
of  costs.  If  a  purpose  of  using  market 
share  to  help  determine  reimbursement 
is  to  distribute  the  costs  in 
approximately  the  same  ways  as  proflts 
from  producing  the  chemical  are 
distributed,  then  the  imit  of  measure 
used  should  approximate  that 
distribution.  However,  the  unit  of 
measure  could  also  be  chosen  to 
emphasize  the  amount  of  a  chemical  a 
given  firm  produces,  under  the 
assumption  that  the  figure  reflects  the 
firm’s  contribution  to  the  health  or 
environmental  risk  the  chemical  may 
pose. 

In  either  case,  production  appears  to 
be  preferable  to  sales  as  an  overall 
measure  of  market  share.  Sales-based 
data  ignore  both  the  value  and  potential 
for  exposure  of  internal  usage  of  the 
substance  by  the  firm.  The  volume  of 
production  expressed  in  terms  of  weight 
reflects  the  potential  for  exposure  to  the 
substance  better  than  either  sales 
volume  or  the  dollar  value  of  production, 
but  ignores  the  differing  uses,  and 
therefore  different  potential  exposure 
levels,  to  a  substance.  However,  the  use 
of  dollar  value  of  production,  because  it 
takes  into  account  the  differences  in 
quality  (and  the  resulting  differences  in 
value  to  the  company),  as  well  as 
internal  usage  of  the  chemical,  appears 
to  best  approximate  the  value  of 
continued  production  of  the  substance  to 
the  company.  Determination  of  value  of 
production  based  on  market  prices  for 
the  substance  would  avoid  the 
accounting  problem  of  evaluation 
transfers  or  usage  of  a  chemical  as  well. 

EPA  would  like  comments  on 
practicable  definitions  of  market  share 
and  the  advantages  and  disadvantages 
of  those  suggested  above.  Commenters 
should  also  address  the  question  of 
whether  chemicals  manufactured  or 
processed  for  export  purposes  should  be 
considered  in  computing  market  share. 

Determination  of  market  share  will  be 
particularly  difficult  for  those  rules  that 
require  both  processors  and 
manufacturers  to  test.  Depending  upon 
the  nature  of  the  activity  that  poses  the 
potential  hazard,  manufacturers, 
processors,  or  both  may  be  required  to 
test  under  section  4  rules.  Section  5(a) 
requires  reporting  only  by 
manufacturers  of  new  chemicals,  but  by 
both  manufacturers  and  processors  of 
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chemicals  subject  to  significant  new  use 
rules.  One  potential  approach  is  to 
define  the  market  for  the  manufacturers 
in  terms  of  production  and  for  the 
processors  in  terms  of  use  of  the 
substance. 

Another  important  issue  concerns  the 
period  of  time  over  which  market  share 
is  calculated.  One  option  would  be  for 
EPA  to  determine  market  share  based 
on  some  historical  period  such  as  the ' 
five  years  prior  to  either  the 
promulgation  of  the  rule  or  the  date 
when  the  required  studies  are  submitted. 
The  advantages  of  this  approach  are 
that  market  share  need  computed 
only  once  and  that  firms  could  base 
expectations  concerning  reimbursement 
on  past  experience  rather  than  future 
expectation,  reducing  both  uncertainty 
and  resource  requirements  for  EPA  and 
the  firms  involved.  A  severe 
disadvantage  of  this  approach  is  that 
new  entrants  are  not  accounted  for.  In 
addition,  adjustments  may  have  to  be 
made  to  allow  for  those  who  drop  out  of 
the  market  before  the  test  rule  elapses, 
whether  in  response  to  the  test  rule  or 
for  other  reasons. 

A  further  complication  is  introducted 
if  a  firm  drops  out  of  the  market  because 
of  bankruptcy.  In  this  situation,  it  would 
appear  that  those  firms  owed 
reimbimsed  may  have  difficulty 
collecting  the  full  amount  owed  them.  In 
order  to  protect  surviving  firms  in  these 
instances,  should  EPA  require  some  sort 
of  financial  smety  from  each  firm 
receiving  an  exemption  (bonding, 
escrow  accounts,  insurance,  etc.]? 

Another  option  is  to  determine  market 
share  over  the  period  of  time  between 
promulgation  of  the  test  rule  and  its 
expiration.  (The  rule  expires  at  the  end 
of  the  reimbursement  period.)  This 
approach  has  the  advantages  of 
covering  the  relevant  period  of  time, 
easing  Ae  handling  of  new  entrants,  and 
involving  EPA  only  once  in  the 
determination  of  market  share.  It  would 
also  have  the  advantage  of  minimizing 
the  disclosure  of  competitively  sensitive 
information.  However,  it  would  result  in 
reimbursement  not  occurring  for  at  least 
five  years  after  the  data  have  been 
submitted  and  therefore  may  necessitate 
some  compensation  for  the  cost  of 
capital  during  this  period. 

A  third  option  to  make  an  initial 
determination  of  market  share  at  or 
around  the  time  testing  is  completed, 
and  then  to  make  the  final 
determination  at  the  end  of  the 
reimbursement  period.  This  option  has 
the  advantage  of  facilitating  at  least  the 
initial  reimbursement  orders  to  the  firm 
conducting  the  testing  before  the 
expiration  of  the  reimbursement  period. 
The  disadvantages  are  that  the  final 


determinations  do  not  occur  until  at 
least  five  years  after  the  first  data  are 
submitted,  and  that  market  share  (and 
consequently,  the  amount  of 
reimbursement)  must  be  computed  twice 
at  great  administrative  expense  to  EPA 
(and  possibly  to  the  involved  parties). 

It  should  be  noted  here  that  the 
Administrator^ does  not  automatically 
become  involved  in  the  determination  of 
market  share  or  in  ordering 
reimbursement  payments.  Discussion  of 
the  timing  and  circumstances  of  the 
Administrator’s  involvement  (as 
opposed  to  the  time  period  used  to 
determine  market  share)  is  contained  in 
Part  D,  Timing  of  EPA’s  Involvement. 

2.  Competitive  Position.  Like  market 
share,  the  term  “competitive  position”  is 
dot  defined  in  the  Act.  Unlike  market 
share,  however,  the  term  may  not  be 
susceptible  to  refined  definition  at  the 
outset  of  rulemaking.  The  Agency  views 
this  is  an  evolutionary  concept  to  be 
developed  on  a  case  by  case  basis. 

The  requirement  to  take  competitive 
position  into  account  in  determining  the 
amount  of  reinbursement  reflects  in  part 
Congress’  concern  with  the  economic 
burden  of  testing  on  smaller  businesses. 
If  a  formula-like  rule  is  developed  along 
the  lines  of  the  third  approach  discussed 
above,  competitive  position  could  be  the 
mitigating  circumstance  used  by  the 
company  requesting  relaxation  of  the 
formula.  Except  for  special 
circumstances,  however,  it  is  not  clear 
why  one  firm  should  subsidize  the 
testing  cost  of  others,  or  the  more 
efficient  operation  subsidize  the  less 
efficient  operation. 

EPA  invites  comment  on  how 
competitive  position  can  be  defined  and 
incorporated  into  determination  of 
reimbursement 

3.  Allowable  Costs.  The  Act  requires 
that  reimbursement  be  based  on  “the 
cost  incurred  *  *  *  in  complying  with  the 
requirement  to  submit  such  data.”  Such 
costs  could  be  defined  in  several  ways. 

EPA  could  determine  standard  costs 
for  different  types  of  testing  or  base 
reimbursement  on  the  cost  estimates 
provided  in  the  individual  chemical  rule, 
regardless  of  the  costs  actually  incurred 
by  the  firm  doing  the  testing. 
Alternatively,  reimbursement  could  be 
based  on  the  actual  costs  involved  in  the 
development  of  the  data,  in  which  case 
it  might  be  necessary  for  EPA  to  specify 
cost  accoimting  standards  for  use  by 
industry.  An  example  of  this  approach 
would  be  to  allow  costs  as  specified  in 
the  Government  Prociu'ement 
Regulations,  41  CFR  Chapter  1,  Subpart 
15.2.  Finally,  EPA  itself  could  compute 
costs  based  on  data  submitted  by  the 
company  actually  doing  the  testing. 
While  the  last  approach  would  ensure 


that  all  costs  are  calculated  on  the  same 
basis,  it  is  least  desireable  from  EPA’s 
point  of  view  because  of  the  added 
resources  that  would  be  required  by 
EPA  to  perform  that  function. 

Regardless  of  how  allowable  costs  are 
determined,  they  will  include  both 
overhead  and  fixed  costs.  It  is  less  clear 
whether  allowable  costs  should  include 
a  profit  for  the  firm  doing  the  testing.  If  a 
firm  subject  to  the  rule  contracts  with  a 
private  testing  laboratory  to  perfoiin  the 
required  testing,  data  reimbursement 
would  be  caluculated  based  on  the  price 
set  by  the  testing  laboratory  which 
presumably  would  include  a  profit.  EPA 
would  of  course  be  concerned  if 
excessively  high  profits  inflated  the 
costs  of  the  test,  but  EPA  recognizes  that 
profits  for  the  testing  laboratory  mut  be 
considered  part  of  the  allowable  costs 
for  testing  that  is  not  done  in-house. 

EPA  invites  comments  on  whether  the 
allowable  costs  for  testing  done  in- 
house  by  firms  who  are  themselves 
subject  to  the  TSCA  section  4 
requirement  should  include  profit. 

A  different  issue  concerns  a  factor 
which  might  be  called  a  “risk  premium.” 
These  “risk  premiums”  have  developed 
in  recognition  of  the  fact  that  not  all 
tests  are  completed  successfully 
because  of  reasons  beyond  the  control 
of  the  test  sponsors.  An  independent 
laboratory  performing  the  tests  under 
contract  would  have  to  restart  and 
complete  the  study,  and  the  original  fee 
would  generally  contain  a  contingency 
amount  (the  risk  premium)  intended  to 
cover  the  costs  of  this  type  of  failure. 
Should  “risk  premiums”  be  allowable 
costs  for  an  industry  laboratory  doing 
the  test?  If  not  then  should  allowable 
costs  be  permitted  to  include  the  costs 
of  unsuccessful  testing?  Providing 
reimbursement  for  failed  tests  is 
probably  preferrable  fi'om  the  point  of 
view  of  the  firm  doing  the  testing,  but 
might  impose  much  b^er  costs  on  firms 
required  to  provide  reimbursement  for 
data  developed  after  an  interim  failure. 

The  determination  of  how  to  treat  this 
issue  may  rest  on  the  determination  of 
the  type  of  laboratories  most  likely  to  be 
doing  this  testing.  If  most  of  the 
laboratories  are  heavily  involved  in 
toxicological  testing  and  the  test  in 
question  involves  only  a  small 
proportion  of  their  work,  the  risk 
premium  approach  may  be  preferable  as 
they  would  be  able  to  spread  the  cost  of 
the  failed  test  over  many  tests.  A  small 
laboratory,  doing  only  a  few  tests, 
would  not  be  able  to  take  advantage  of 
the  risk  premium  because  they  would 
not  be  doing  enough  testing  to  allow 
them  to  spread  the  costs  of  a  failed  test. 

Commenters  are  encouraged  to 
suggest  specific  accounting  methods  for 
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determining  overhead,  fixed  costs,  and 
allowable  costs,  and  to  discuss  the 
necessity  of  specifying  accounting 
methods.  Comments  should  also  be 
addressed  to  the  question  of  whether  the 
cost  of  testing  that  is  more  extensive 
than  that  required  by  EPA  but 
scientibcally  valuable  (e.g.,  an 
additional  dose  level,  more 
comprehensive  pathology,  and 
additional  test  species)  should  be  or 
could  be  regarded  as  reimbursable 
costs.  EPA  is  particularly  concerned 
about  the  effects  of  higher  testing  costs 
on  small  firms. 

C.  Type  of  Administrative  Proceedings 

What  type  of  administrative  process 
should  be  used  to  decide  reimbursement 
disputes  referred  to  EPA?  How  does  the 
degree  of  specificity  in  the  rule  itself 
affect  the  viability  of  alternatives 
approaches?  Which  of  the  following 
mechanisms  (or  any  other  not 
described)  is  likely  to  be  most  equitable 
and  least  resource-intensive  for  both 
industry  and  EPA;  panels  (composed  of 
accountants,  economists  and/or  other 
experts),  arbitration,  or  adjudicatory 
hearings  with  administrative  law 
judges?  What  can  EPA  do  to  encourage 
voluntary  settlements  between  the 
parties? 

At  this  time  EPA  favors  the  use  of  an 
expert  panel  or  arbitrator.  Unlike 
sections  4(c)(4)(B)  and  6(b)  of  TSCA, 
sections  4(c)(3)(A)  and  4(c)(4)(A)  do  not 
require  either  opportunity  for  a  hearing 
or  a  hearing  on  the  record  within  the 
meaning  of  the  Administrative 
Procedure  Act,  5  U.S.C.  §  554. 
Consequently,  EPA  intends  to  explore 
non-formal  adjudicatory  options  which 
the  Agency  believes  can  have  significant 
advantages  over  traditional 
administrative  law  judge  hearings. 

D.  Timing  of  EPA ’s  Involvement 

A  major  issue  concerns  the  timing  of 
EPA’s  involvement  in  reimbursement 
disputes.  While  TSCA  requires  the 
Administrator  to  order  the  person 
granted  the  exemption  to  provide  fair 
and  equitable  reimbursement  where  the 
parties  involved  in  reimbursement 
negotiations  cannot  agree  to  an  amount 
and  method  of  reimbursement,  it  does 
not  specify  when  and  under  what 
circumstances  the  Administrator  should 
issue  an  order. 

With  respect  to  data  that  have 
already  been  submitted,  EPA  could 
become  involved  whenever  any  of  the 
concerned  parties  requests  the 
Administrator’s  intervention.  However, 
EPA  is  seriously  concerned  about  the 
resource  implications  of  such  an 
approach.  Since  the  rule  remains  in 
effect  for  a  minimum  of  five  years  after 


the  first  data  are  submitted,  new  firms 
presumably  would  enter  the  market 
during  that  time,  become  subject  to  the 
rule,  and  apply  for  and  receive 
exemptions.  As  each  person  providing 
reimbursement  must  partially  reimburse 
everyone  else  who  helped  finance  the 
costs  of  testing,  EPA  could  be  in  the 
position  of  issuing  numerous 
reimbursement  orders  over  the  yeart, 
each  of  which'would  Require 
reconsideration  of  market  share  and 
competitive  position  and  necessitate 
transfers  of  money  between  all  of  the 
parties.  This  would  involve  a 
considerable  expenditure  of  resources 
for  both  EPA  and  the  businesses 
involved. 

EPA  believes  the  practical  solution 
would  he  to  defer  its  involvement  until 
at  or  near  the  end  of  the  reimbursement 
period.  This  would  enable  more 
accurate  computations  of 
reimbursement,  reduce  the  transfers  of 
funds  among  the  firms  subject  to  the 
rule,  and  substantially  lower  the 
transaction  costs  for  all  parties.  Another 
alternative,  although  less  desirable  to 
EPA,  would  be  to  determine  market 
share  and  the  other  factors  used  to 
determine  reimbursement  at  the  time  the 
initial  request  for  EPA  to  begin 
reimbursement  proceedings  is  received, 
and  then  to  issue  interim  orders  for 
reimbursement  at  one  or  two  specified 
intervals  during  the  course  of  the  rule, 
with  final  determinations  made  and 
orders  issued  at  the  end  of  the 
reimbursement  period. 

At  the  same  time,  EPA  recognizes  that 
delaying  reimbursement  could  create 
economic  hardships  for  the  firm  that  did 
the  testing  since  it  would  have  made 
capital  outlays  to  finance  the  tests. 
Reimbursement  (though  not  the 
allowable  costs)  would  have  to  include 
interest  on  the  capital  investment  of  the 
firm  submitting  the  data,  to  be  computed 
from  the  date  of  its  expenditures  or  in 
the  case  of  a  new  firm  which  receives  an 
exemption,  after  testing  has  been 
completed,  perhaps  from  the  date  the 
new  Hrm  applies  for  or  is  granted  an 
exemption.  *1110  cost  of  capital,  or  the 
amount  the  Rrm  would  have  to  pay  to 
raise  additional  capital  to  replace  that 
expended  in  complying  with  the  testing 
requirements,  can  be  expected  to  vary 
from  firm  to  firm  due  to  different  capital 
structures,  different  markets  or 
competitive  positions,  or  other  reasons. 

In  order  to  avoid  the  problems 
associated  with  a  case-by-case 
determination  of  the  cost  of  capital  for 
each  firm,  and  the  problems  that  would 
arise  for  two  firms  with  different  costs 
of  capital,  EPA  could  use  an  industry 
weighted  average  cost  of  capital.  The 


weighted  average  cost  of  capital  is  the 
sum  of  the  cost  of  each  type  of  capital 
times  the  ratio  of  that  type  of  capital  to 
the  total  capitalization  of  the  firm  or 
Industry.  Another  approach,  potentially 
simplifying  the  determination  even 
more,  would  be  to  use  the  prime  rate  of 
interest  firom  New  York  City  banks  or 
the  prime  rate  plus  some  fixed 
percentage.  This  rate  would  be  averaged 
over  the  reimbursement  period  or  the 
period  from  the  promulgation  of  the 
testing  rule  to  the  expiration  of  the 
reimbursement  period.  EPA  invites 
comments  on  these  approaches  and 
suggestions  for  alternative  approaches. 

Concerns  about  multiple 
reimbursement  proceedings  also  arise 
with  respect  to  data  that  are  in  the 
course  of  development.  In  fact,  the 
number  of  potential  transactions  is 
greater  than  with  the  other  options;  the 
reimbursement  period  is  longer  since  it 
covers  data  while  they  are  being 
developed  and  after  they  are  submitted 
to  EPA.  One  difference,  though,  is  that 
some  firms  will  obtain  exemptions  at  the 
very  time  the  firm  responsible  for 
conducting  the  testing  is  spending 
capital  for  the  test.  Thus,  for  data  in 
development,  the  most  practical 
approach  may  be  to  require  that  the 
firms  which  obtain  exemption  either 
subsidize  part  of  the  ongoing  testing, 
with  precise  financial  adjustments 
among  the  various  firms  to  be  made  at  a 
later  date,  or  enter  some  sort  of  financial 
surety  relationship  as  earlier  discussed. 

E.  Reimbursement  of  Duplicative  Data 

One  problem  for  which  EPA  sees  no 
clearcut  solution  concerns  the 
availability  of  reimbursement  where  two 
or  more  firms  have  submitted 
duplicative  data  on  equivalent 
chemicals.  If  the  industry  does  pool  its 
resources  to  minimize  testing  costs,  as  it 
seems  in  its  interest  to  do,  duplicative 
data  submissions  may  be  fairly  rare. 
However,  if  several  sets  of  data  are 
routinely  submitted,  EPA  will  have  to 
decide  which  firms  are  eligible  for 
reimbursement  by  those  persons  granted 
exemptions.  Even  if  another  study  is 
ongoing  or  has  been  completed,  EPA 
does  not  have  the  authority  to  stop 
anyone  subject  to  the  rule  fi'om  starting 
testing. 

If  more  than  one  person  has  submitted 
data  or  is  developing  data  for 
submission,  may  a  person  receiving  an 
exemption  under  TSCA  section  4(c)(3)  or 
section  4(c)(4)  be  permitted  to  select  one 
data  submitter  to  reimburse,  or  must  he 
reimburse  every  data  submitter  for  a 
portion  of  his  costs?  Section  4(c)(4)(A)(i) 
appears  to  require  reimbursement  of  all 
persons  who  are  developing  data,  as 
well  as  any  other  person  who  previously 
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contributed  to  the  data  submitter’s 
costs.  Section  4(c)(3)(A)(i)  refers  only 
the  the  person  who  previously  submitted 
data  but  more  than  one  person  may 
have  done  so.  EPA  believes  section 
4(c)(3KA)(i)  should  be  read  consistently 
with  section  4(c)(4)(A)(i). 

Requiring  a  person  who  receives  an 
exemption  to  pay  some  proportion  of  the 
costs  of  all  persons  who  submitted  data 
on  an  equivalent  chemical  would  ensure 
that  not  person  received  most  or  all  of 
the  reimbursement  payments. 
Alternatively,  EPA  could  also  add  up  the 
costs  of  all  the  tests  that  were  done  and 
divide  the  total  by  the  number  of  firms 
subject  to  the  rule  in  order  to  allocate 
the  costs  equitably.  Of  course,  the 
figures  would  have  to  be  adjusted  to 
reflect  market  share  and  competitive 
costs.  One  drawback  to  these 
approaches,  however,  is  that  they  might 
be  more  difficult  to  implement  if 
everyone  whose  chemcial  was 
equivalent  would  have  to  be  joined  in  a 
reimbursement  proceeding  if  private 
negotiations  failed.  In  addition, 
exempted  firms  might  have  to  pay  for 
tests  that  are  viewed  as  unnecessary, 
and  for  costs  over  which  they  have  no 
control. 

A  third  possibility  would  be  to  grant 
reimbursement  to  the  first  person  to 
submit  data.  A  severe  drawback  to  this 
approach  is  that  it  could  create  the 
incentive  to  rush  through  the  testing  and 
possibly  to  do  poorer  quality  work. 
Another  approach  would  be  to  grant 
reimbursement  on  the  basis  of  who 
submitted  the  best  data;  however,  the 
qualitative,  judgmental  nature  of  that 
criterion  seemingly  would  be  extremely 
difficult  to  use.  Moreover,  the  fact  that  a 
given  test  is  not  the  “best"  does  not 
mean  it  lacks  merit. 

EPA  is  interested  in  receiving 
proposals  for  resolving  this  issue,  as 
well  as  obtaining  information  about  how 
much  multiple  testing  of  chemically 
equivalent  substances  the  industry 
anticipates  will  occur.  The  degree  to 
which  such  multiple  testing  is  done  will 
have  a  significant  impact  on  each  firm 
subject  to  the  rule  and  hence  EPA 
believes  it  is  important  to  address  these 
issues. 

F.  Confidentiality 

Confidentiality  will  be  one  of  the  most 
difficult  issues  to  resolve  in  developing 
reimbursement  rules  and  policies.  Some 
of  the  confidentially  problems  will  most 
likely  first  arise  during  the  exemption 
process.  For  instance,  if  particular 
manufacturers  and  processors  do  not 
want  it  known  that  they  make  a  certain 
chemical  or  process  it  for  a  specific  use, 
it  will  be  exceedingly  difficult  to 
establish  an  information  base  that 


would  enable  everyone  subject  to  the 
rule  to  find  out  who  is  planning  to  test 
and  who  would  prefer  to  participate  in 
cost-sharing  schemes  or  joint  testing. 
Such  claims  of  confidentially  could  be 
crippling  in  the  reimbursement  context 
where  the  affected  parties  are  expected 
to  negotiate  the  method  and  amount  of 
reimbursement  and,  in  the  event  of  an 
inablility  to  agree,  to  participate  in  the 
EPA  administrative  process. 

The  picture  is  further  complicated  by 
the  fact  that  information  pertaining  to 
market  share,  competitive  position,  and 
costs  (information  EPA  must  consider  in 
deciding  reimbursement]  is  often 
considered  confidential.  Its  release  to 
competitors,  for  example,  could  create 
particular  problems  where  there  are 
only  a  few  producers  in  a  market  if  the 
information  is  not  otherwise  available. 

In  general,  it  is  expected  that  the 
confidentiality  problems  will  vary 
greatly  from  case  to  case.  Nevertheless, 
if  reimbursement  is  to  be  determined  by 
anything  other  than  a  formula  of  actual 
costs  divided  by  number  of  firms  testing 
and  receiving  exemptions — an  approach 
Congress  rejected  when  it  directed  EPA 
to  consider  market  share  and 
competitive  position — the  conflict 
between  maintaining  confidentiality  and 
acquiring  access  to  information 
pertinent  to  reimbursement  decisions 
must  be  addressed.  EPA  strongly 
encourages  businesses  to  suggest 
potential  resolutions  that  will  meet  both 
needs. 

EPA  itself  clearly  may  obtain  or  gain 
access  to  financial  and  commercial  data 
under  the  authority  of  sections  8  and  11. 
The  main  question  will  be  the  extent  to 
which  the  various  parties  will  have 
access  to  confidential  information 
during  their  own  private  negotiations 
and  once  EPA  formally  becomes 
involved.  Certainly,  the  availability  of 
pertinent  data  from  the  outset  would 
lead  to  fruitful  negotiations  and  should 
avoid  the  necessity  of  EPA 
reimbursement  proceedings. 

If  the  parties  are  unable  to  agree  on 
reimbursement,  as  a  condition  to  its 
involvement  EPA  would  require  that  the 
necessary  information  be  available  to 
the  parties  under  appropriate 
restrictions.  This  would  be  done 
pursuant  to  section  14(a)(4)  of  the  Act 
and  40  C.F.R.  §  2.306(i]  which  permit  the 
disclosure  of  confidential  commercial 
information  when  relevant  to  a 
proceeding  under  TSCA,  provided 
disclosure  is  made  in  manner  that 
preserves  confidentially  to  the  extent 
practicable  without  impairing  the 
proceeding. 


V.  Specific  Comments  Requested 

In  the  preceding  sections,  EPA  has 
raised  a  number  of  major  issues  that  the 
Agency  will  face  in  drafting  a 
reimbursement  rule  and  in  most  cases 
has  discussed  or  raised  several 
alternatives  in  order  to  obtain  comments 
that  will  aid  the  Agency  in  development 
of  the  rule.  In  submitting  comments  on 
section  IV,  it  is  requested  that  comments 
particularly  focus  on  the  following 
specific  issues. 

1.  To  what  extent  can  it  be  expected 
that  firms  will  collaborate  in  the  testing 
of  chemicals  in  response  to  section  4 
requirements?  To  what  extent  and  how 
do  firms  presently  share  health  and 
environmental  effects  testing  and 
research  costs? 

2.  How  specific  a  rule  is  considered 
desirable?  Is  a  formula-like  rule  possible 
to  develop  successfully? 

3.  What  type  of  administrative 
proceeding  is  preferred,  and  which 
would  at  least  resource  intensive: 

(i)  A  panel  of  experts  (accountants, 
economists,  etc.), 

(ii)  Adjudicatory  hearings  with 
administrative  law  judges, 

(iii)  Arbitration,  or 

(iv)  Some  other  mechanism? 

4.  Should  (and  can]  EPA  attempt  to 
limit  the  number  of  tests  eligible  for 
reimbursement?  How  should  this  be 
done? 

5.  When  and  under  what 
circumstances  should  EPA  become 
involved  in  reimbursement  matters? 

6.  How  should  market  share  be 
determined  and  how  should  it  be  taken 
into  consideration  when  determining  the 
amount  of  reimbursement? 

7.  How  should  compeititive  position 
be  determined  and  how  should  it  be 
taken  into  consideration  when 
determining  the  amount  of 
reimbursement? 

8.  What  costs  should  be  allowed  in 
determining  reimbursement?  What 
financial  arrangements  and  enforcement 
mechanisms  might  be  most  effective  in 
assuring  that  the  testing  firm  and  other 
cooperating  firms  receive  payment  for 
testing  expenses  and  comply  with 
reimbursement  orders? 

9.  What  can  be  done  to  minimize  the 
potential  problem  posed  by  data 
confidentiality?  Determination  of  market 
share  may  involve  the  use  of  some 
information  that  is  regarded  as 
confidential  and  determination  of 
reimbursement  may  result  in  a 
competitor  being  able  to  calculate 
market  shares.  Use  of  market  shares 
over  long  periods  of  time  (five  years  or 
the  time  from  promulgation  of  the  rule  to 
the  expiration  of  the  reimbursement 
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period)  will  tend  to  reduce  the  problem. 
What  other  steps  may  be  taken? 

10.  Do  industry  institutions  exist  (or 
can  they  be  established)  which  can  be 
utilized  to  address  and  alleviate  any  of 
the  problems  raised  in  this  notice? 

Public  Record:  EPA  has  established  a 
public  record  for  this  rulemaking  (OTS- 
48001)  which  will  be  available  for 
inspection  in  the  OTS  Public  Reading 
Room,  Room  447  East  Tower  at  the 
U.S.E.P.A.,  401  M  Street,  S.W., 
Washington,  D.C.,  20460,  between  8:30 
A.M.  and  4:00  P.M.,  Monday  through 
Friday. 

(Sections  4(c)  and  5(h)  of  the  Toxic 
Substances  Control  Act  (TSCA),  15  U.S.C. 
2603  and  2604) 

Dated:  September  11, 1979. 

Douglas  M.  Costle, 

Administrator. 
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13 . 54002 

17 . 51980,  54002,  54059 

32  . 51982,  51984,  51985, 

52209-52213,  52689,  53084. 

53167-53173,54062 

33  . 53173 

280 .  51608 

285 . 51801 

530 . 52837 

611 . 51801,  52214,  54064, 

54065 

651 . 53174 

654 . 53519 

672 . 51801,  52214,  54064, 

54065 

674 . 51988,  53085 

Proposed  Rules: 

Ch.  II . 54166 

Ch.  VI. . 54166 

17 . 53422,  54011 

32  . 52011 

33  . 52011 

611 . 52284,  53094,  53191, 

54072 

650  . 52852 

651  . 53259 

656 . 53191 

672 . 52284 

810 . 52289 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday /Thursday  or  Tuesday/Friday). 


Monday  _ Tuaaday _ Wadnaaday 

DOT/SECRETARY* _ USDA/ASCS _ 

DOT/COAST  GUARD  USDA/APHIS _ 

[X)T/FAA _ USDA/FNS _ _ 

DOT/FHWA _ -  USDA/FSQS _ 

DOT/FRA _ USDA/REA _ 

DOT/NHTSA _ MSPB/QPM _ 

DOT/RSPA _ LABOR _ 

DOT/SLSDC _ HEW/FDA _ 

DOT/UMTA _ 

CSA _ 


Thursday _ 

DOT/SECRETARY* 
DOT/COAST  GUARD 
DOT/FAA 

DOT/FHWA _ 

DOT/FRA _ 

DOT/NHTSA _ 

DOT/RSPA _ 

DOT/SLSDC _ 

DOT/UMTA _ 

CSA _  _ 


Friday _ 

USDA/ASCS 

USDA/APHIS 

USDA/FNS 

USDA/FSQS 

USDA/REA 

MSPB/QPM 

LABOR 

HEW/FDA 


Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washington,  D.C.  20408 


*NOTE:  As  of  July  2,  1979,  all  agencies  in 
the  Department  of  Transportation,  will  publish 
on  the  Monday/Thursday  schedule. 


REMINDERS 


The  items  in  this  list  were  editorialiy  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

45381  8-2-79  /  New  York  harbor  vessel  traffic  service 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  September  10, 1979 
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